MAGIC HAT BREWING COMPANY

August 5, 2002

Mr. Thomas Crone

Chief, Regulations Division

Bureau of Alcohol, Tobacco & Firearms

ATTN: Notice No. 946

P.O. Box 50221

Washington, D.C.  20091-0221

Re:  Notice 946: Labeling and Advertising of Malt Beverages

Dear Mr. Crone,

     I write as Vice President and Co-owner of Magic Hat Brewing Company to express my concern with two parts of ATF Notice 946, 67 Fed. Reg. 43496 (June 27, 2002), which proposes a plain Language version of ATF’s existing malt beverage labeling and advertising regulations.

     Let me start by applauding ATF’s plain language initiative.  Small brewery owners like me often have a difficult time understanding ATF’s complex regulations.  Our legal resources are limited, and most compliance work accordingly falls on non-lawyers.  I accordingly welcome the clarification sought by Notice 946.

     But two provisions have me worried.  Like most small brewers, we often brew beers that never leave our home state.  ATF has never required us to obtain a certificate of label approval (“COLA”) or otherwise asserted FAA Act jurisdiction over such beer, as they do not move in interstate or foreign commerce.  ATF officials speaking at small brewer conferences and tradeshows over the years have frequently confirmed this policy.

     Section 7.30 of the proposed regulations states that ATF regulations apply (requiring a COLA, etc.) to products sold only within a state “to the extent that similar state law requires you to label, mark, and brand malt beverages.”  Notice 946 further states that “similar” state laws include even a general requirement to label food products.  See 67 Fed. Reg. at 43497.  I suspect that every state including my hove state has at least a general law requiring the labeling of foods.  In its practical effect then Notice 946 would require me to obtain a COLA and comply with the rest of the regulations for every beer I brew, even if the beer never leaves the state.  Doing so would place a substantial burden on my small brewery.

     These aspects of Notice 946 do not reflect existing law.  The Brewers’ Association of America informs me that the FAA Act does not apply to beer sold only within one state, because such beer is not in interstate or foreign commerce.  I am further informed that the existing regulations cited as the basis for proposed section 7.30, see 67 Fed. Reg. at 43497, applies only to imported malt beverages, which clearly are products in foreign commerce.  Thus, and contrary to proposed section 7.30, ATF regulations apply to alt beverages produced within a single state only if the laws of that state affirmatively impose FAA Act requirements on products sold within the state.

     I accordingly urge ATF to make the following changes to any final plain language malt beverage regulations.  First, proposed section 7.30 should not impose ATF regulations on domestic beer sold only within a single state.  Whether a state decides to adopt ATF regulations is a question that the law leaves up to the state.  Second, should the final rule attempt to describe what state laws are “similar” to ATF requirements.  It should require the state law to track ATF requirements more closely than, for example, a mere requirement to label food products.

     I thank you for this opportunity to comment on Notice 946, and appreciate ATF’s efforts to clarify and improve its regulations.

Sincerely,

Bob Johnson

Vice President and Co-Owner

